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 1.  TIME:  9:00   CASE#: MSN21-0365 
CASE NAME: SAFER SAN RAMON VS CITY OF SAN 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE SET BY 
DEPT. 39 
* TENTATIVE RULING: * 
 

The following is the Court’s tentative ruling on the petition for writ of mandate.  The Court 

will hear oral argument at 9:00 a.m., on February 23, 2022.  After argument, the Court will take 

the matter under submission.  It is NOT necessary for counsel to advise the Court that they are 

contesting the tentative ruling. 

I. Background 

The City of San Ramon approved a Costco gas station across the street from an existing 

Costco.  Petitioner Safer San Ramon challenges this approval on the ground that the City 

improperly found the project categorically exempt from preparation of an Environmental Impact 

Report under the California Environmental Quality Act (CEQA).  The City found that the project 

fell within the CEQA Class 32 exemption for Infill Development projects.  (Cal. Code Regs., tit. 

14 § 15332 [“CEQA Guidelines”].)  Petitioner contests this conclusion on the ground the project 

does not meet condition (d) of the exemption, which requires that “[a]pproval of the project 

would not result in any significant effects relating to traffic, noise, air quality, or water quality.”  

Specifically, Petitioner contends that the project will significantly affect air quality because the 

project’s construction emissions will exceed a 1-hour standard for Nox/No2 emissions.   

II.  Standard of Review 

“If a public agency properly finds that a project is exempt from CEQA, no further 

environmental review is necessary. [Citation.] The agency need only prepare and file a notice 

of exemption [citation], citing the relevant statute or section of the CEQA Guidelines and 

including a brief statement of reasons to support the finding of exemption [citation].”  (Muzzy 

Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal.4th 372, 380.)  In most 

circumstances, “ ‘the substantial evidence test governs our review of the city’s factual 

determination that a project falls within a categorical exemption.’ [Citation.]”  (Banker's Hill, 

Hillcrest, Park West Community Preservation Group v. City of San Diego (2006) 139 

Cal.App.4th 249, 267 (Banker’s Hill).)  If substantial evidence supports the determination, it 

should be upheld, even if other evidence arguably supports a different conclusion.  (Id., at 

269.)  “As to projects that meet the requirements of a categorical exemption, a party 

challenging the exemption has the burden of producing evidence supporting an exception. 

[Citations.]”  (Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 1105 

(Berkeley Hillside).)  

III.  Analysis 

 

A. CEQA: Categorical Exemption for In-fill Development 

 The requirement to prepare an Environmental Impact Report for developments is subject 

to several “categorical exemptions,” one of which applies to “in-fill development.”  (CEQA 
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Guidelines, § 15332.)  The City relied on that exemption in approving this project, and Petitioner 

asserts that it does not apply here.  To qualify for the in-fill development exemption, the project 

must meet five requirements: 

(a) The project is consistent with the applicable general plan designation and all 

applicable general plan policies as well as with applicable zoning designation and 

regulations. 

(b) The proposed development occurs within city limits on a project site of no 

more than five acres substantially surrounded by urban uses. 

(c) The project site has no value, as habitat for endangered, rare or threatened 

species. 

(d) Approval of the project would not result in any significant effects relating to 

traffic, noise, air quality, or water quality. 

(e) The site can be adequately served by all required utilities and public services. 

Only subdivision (d) is at issue here. 

B. Consideration of the Issue in the Record 

In applying for necessary approvals for the project, Costco submitted documentation 

intended to show that the criteria for the Class 32 exemption were met, including an Air Quality 

Impact Analysis prepared by a consultant, Ramboll.  (AR 7763, September 22, 2020.) In that 

analysis, the consultant concluded that the “average daily” construction-related pollution 

emissions would not exceed Bay Area Air Quality Management District (BAAQMD or Bay Area 

AQMD) for “criteria pollutants.”  This includes NOx/No2, which are ozone precursors.   

That report contained various estimates of air quality effects, from operation as well as 

construction of the project.  Only construction emissions are at issue here.  One chart (AR 3034, 

7776) lists “Average Daily Criteria Air Pollutant Emission Estimates,” showing the level for NOx 

as 18.8 pounds per day, and listing 54 pounds per day as the “Mass Daily Significance 

Threshold”.  (It also on one row refers to “Maximum Emissions.”)   (The City simply states that 

the higher figure is the “maximum” daily emission while the lower figure is the “average.” The 

chart with the lower figure also uses the term “maximum” at one point. The difference is not 

clearly explained in the record.) 

 Petitioner retained its own consultant, Raman Kapahi, of Environmental Permitting 

Specialists, to conduct another analysis and review the Ramboll analysis.  That analysis 

concluded that up to 47.08 pounds of NOx would be emitted per day during construction, which 

would comply with the Air District’s 24-hour standard of 54 pounds per day.  Kapahi obtained 

the 47.08 pound per day figure from the City’s air quality impacts study.  (AR 3082.)  Kapahi 

also concluded, however, that since the 47.08 pounds would be emitted over the 8-hour work 

day, the emissions per hour would be 5.89 pounds.  Based on mathematical modeling, those 

emissions would result in ambient air concentrations of those pollutants that exceed the Air 
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District’s one-hour NOx standard.  Kapahi’s letter states that the 47.08 pounds per day estimate 

“represents both on-site and off-site emissions.”  (AR 6460.)  “On-site” emissions occur at the 

actual construction site.  “Off-site” emissions are from vehicles going to and from the site as part 

of the construction, and therefore do not occur at the actual location of the construction.  Both 

are considered, because they are attributed to the construction. 

Ramboll developed a response to Kapahi’s analysis, dated November 17, 2020.  First, it 

disputed the accuracy of the 47.08 pound per day figure, also stating that it included both on-site 

and off-site emissions, and therefore overestimated actual emissions at the site (and therefore 

overstates the risk to persons in the immediate area).  Second, it asserted that Kapahi’s 

analysis was not reliable because it did not provide his methodology.  Third, the response also 

provided another analysis based on reference to a “screening” approach developed by the 

South Coast AQMD.  Under this approach, if the “Localized Screening Threshold (LST) is not 

exceeded, then the emissions are not expected to cause or contribute to an exceedance of the 

most stringent federal or state ambient air quality standard,” and there is no need to perform a 

site-specific modeling of emissions.  Based on the South Coast AQMD “table” the “allowable 

level” for a two-acre construction site would be 65 pounds per day (where there is a “receptor” 

as close as 25 meters from the property line), but the emissions from “comparable” projects 

would be 20.21 pounds per day.  The South Coast AQMD estimate breaks down construction 

emissions into on-site and off-site, and the 20.21 pounds per day is the on-site emission.  (The 

off-site emissions are 26.8 pounds per day.) (AR 7832.)  (It may be coincidence, but the two 

figures add up to 47 pounds per day.)  The City also states that this is an hourly standard, but 

the supporting citation to the record does not so state. (AR 2973-2974, Respondent’s brief, p. 

19, line 22-24.)   Apparently, the Bay Area AQMD does not have a similar reference document. 

Petitioner asserts that the South Coast AQMD references cannot be considered, 

because they were not part of the record.  But they were.  The record cited the South Coast 

AQMD data. (AR 2953.) It simply footnoted the actual tables used (SCAQMD Table C-1) with a 

URL on the SCAQMD website. In addition, the South Coast AQMD screening documents are 

found at AR 2955 to 3020.  The C-1 table cited in the brief is found in the record at AR 3009.  

The City’ also asserts that its analysis was not based on emissions for the entire 

construction project, but for the five days during which grading would take place, which 

generates the highest NOx emissions. The Court did not find this in the record. 

C.  Does substantial evidence support the City’s determination? 

There is no real dispute here about the standard of review, as discussed above.  First, if 

substantial evidence supports the City’s determination, it must be sustained, even if there is 

evidence supporting a contrary conclusion.  Petitioner does not contend to the contrary.   

Second, as the proponent of an “exception” to the categorical CEQA exemption (here, the 

existence of significant effect related to air quality), Petitioner bears the burden of presenting 

substantial evidence supporting the exception.  Thus, Petitioner’s statements to the effect that 

there is substantial evidence in the record supporting its claim accurately describe the standard, 

if properly understood to mean only that it claims to have satisfied its burden as the proponent of 
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an “exception.”  If that burden is shouldered, the analysis returns to whether substantial 

evidence in the record supports the City’s determination.  Petitioner claims that it did not, 

because the City “simply failed to evaluate at all whether the Project would violate the State’s 1-

hour standard for NOx/NO2 emissions.” These issues must be considered in turn. 

First, the initial state of the record, i.e., before the Kapahi analysis, clearly provided 

substantial evidence supporting the exemption.  This is not genuinely disputed. 

The next issue is whether the Kapahi analysis satisfies Petitioner’s burden as a 

proponent of an exception.  It relies on data and methodology from the Ramboll report, and was 

developed by a qualified expert in the field.  It constitutes substantial evidence. 

Thus, the issue is whether the City’s response sufficiently addressed the issues raised 

by Kapahi.  First, the response provides substantial evidence that the 47.08 pounds per day 

figure for NOx emissions was an overestimate of the effect of construction emissions on the 

immediately surrounding area, because it includes emissions from vehicles going to and from 

the site, and those emissions do not occur entirely in the immediately surrounding area.  

Second, there is an estimate of 18.8 pounds per day in the City’s report, which has not been 

rebutted.  Third, in response to the Kapahi analysis, Romboll conducted a separate new 

analysis using data from the South Coast AQMD, which showed that pollutant emissions based 

on that AQMD’s comparable construction projects is below that District’s screening threshold. 

Substantial evidence supported the City’s conclusion.    

In addition, the Court notes that an exceedance of a local air district’s emission threshold 

does not automatically render the emissions significant under CEQA.  Petitioner acknowledges 

this, agreeing that agencies “in general have substantial discretion to determine appropriate 

thresholds of significance for purposes of CEQA.” Instead, it points out that when evidence is 

submitted that a significant threshold is exceeded, the agency “has an obligation to address and 

consider that evidence.”  (Reply at 4.)  (See Protect the Historic Amador Waterways v. Amador 

Water Agency (2004) 116 Cal.App.4th 1099, 1109.)  Kapahi’s analysis was considered and 

addressed.  Moreover, even if Kapahi’s analysis based on the 47.08 pounds per day emission 

figure were correct, a determination that a project does not have significant effect on air quality 

simply because it exceeds one agency’s threshold during the grading phase of construction, is 

not an abuse of discretion. 

IV. Requests for Judicial Notice 

Respondent requests judicial notice of: (A) that the South Coast Air Quality Management 

District is the regulatory agency responsible for improving air quality for certain large areas of 

southern California, (B) certain SCAQMD historical data of background levels of NO2, and (C) 

certain BAAQMD historical data.  The Request for Judicial Notice establishes that the materials 

are relevant and are of the type of which judicial notice ordinarily can be taken.  It does not 

address, however, the requirements of CEQA review, i.e., that the Court must limit review to 

documents that were part of the administrative record.  (Western States Petroleum Association 

v. Superior Court (1995) 9 Cal.4th 559, 565, Environmental Protection Information Center v. 

California Dept. of Forestry & Fire Protection (2008) 44 Cal.4th 459, 487 [court “may not accept 
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post hoc declarations of the agencies themselves”].)  Request A is granted.  Requests B and C 

are denied.  (As noted above, some of these documents actually were contained in the 

Administrative Record, and therefore separate judicial notice was not necessary.) 

V. Conclusion 

 

The petition for writ of mandate is denied.  Respondent shall prepare a judgment. 

 

 


